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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01745 
CASE NAME:  ANTHONY ASTONE  VS.  GLOBAL MORTGAGE GROUP, LLC 
HEARING ON MOTION TO STAY OR DISMISS ACTION 
FILED BY:  GLOBAL MORTGAGE GROUP, LLC 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Global Mortgage Group, LLC d/b/a MoXi’s (“Defendant” or “Moxi”) 

Motion to Stay or Dismiss Action (“Motion”).  

For the following reasons, Defendant’s Motion is granted. This matter is stayed as to Defendant Moxi 

pending resolution of Plaintiff’s claims by a Mexican court.   

Factual Background  

Plaintiff Anthony Astone (“Plaintiff”) entered into a purchase and sale agreement (“Agreement”) for 
real property located in Cabo San Lucas, Mexico (“Property”). The Agreement stated that “Global 
Mortgage [a/k/k MoXi] – [i.e. Defendant Global Mortgage Group, LLC d/b/a/ MoXi] – will handle the 
closing” of the transaction. Plaintiff provided a deposit of $35,350.  

Plaintiff applied, and was approved, for a loan through Moxi. Moxi agreed to handle the closing of the 
transaction. Moxi acted as a middleman between Plaintiff and the Mexican lending company. On April 
8, 2022, Plaintiff requested an estimated closing statement from Moxi, showing the amount that 
would be required to be deposited into escrow and the wire instructions for making the deposit. On 
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April 12, in response to Plaintiff’s emails, Plaintiff received wire instructions from what he believed to 
be, and who purported to be, Moxi employees. These instructions were not, in fact, from Moxi 
employees, but were from a fraudulent account acting as Moxi employees. 

Based on these fraudulent emails, Plaintiff wired over $164,000 to PNC Bank. The transfer was made 
to the incorrect bank account, based on the false information received from the fraudulent actors. 
Following the transfer, Plaintiff emailed his Moxi contacts to confirm the deposit and received 
congratulatory responses.  

On April 11, 2022, Moxi changed their email domain from “globalmortgage.mx” to “moxi.global,” 
allegedly indicating and confirming that an earlier security breach had compromised Moxi’s email 
server. Moxi is alleged to have known about this breach prior to Plaintiff’s transactions.  

Plaintiff travelled to Mexico on April 18 to finalize the transaction and sign the closing and loan 
documents. Prior to learning of the issue with the wire transfer, Plaintiff executed the “Opening of 
Credit Line for Loan Agreement” (“Loan Agreement”) with the Lender. It was not until April 20 – after 
signing the Loan Agreement – that Plaintiff was informed that the wire transfer had not come 
through. Plaintiff immediately notified law enforcement. On May 2, 2022, Moxi confirmed that it had 
been having trouble with its email servers. Realizing that the transaction was not going to occur, 
Plaintiff, Seller, Lender, and the contemplated trustee agreed to cancel the transaction, including the 
Loan Agreement. On September 12, 2022, Plaintiff, Seller, Lender, and Trustee entered into the 
Cancellation of Credit Agreement – cancelling the entire transaction and all ancillary agreements, 
including the Loan Agreement.  

Analysis  

“The enforceability of a forum selection clause is properly raised by a motion to stay or dismiss under 
Code of Civil Procedure section 410.30, as it is a request to the court to decline jurisdiction.” (Furda v. 
Superior Court (1984) 161 Cal.App.3d 418, 424-25.)  

Courts generally enforce valid forum selection clauses. “Given the importance of forum selection 
clauses, both the United States Supreme Court and the California Supreme Court have placed a heavy 
burden on a plaintiff seeking to defeat such a clause, requiring it to demonstrate that enforcement of 
the clause would be unreasonable under the circumstances of the case.” (Lu v. Dryclean-U.S.A. of 
California, Inc. (1992) 11 Cal.App.4th 1490, 1493.) When faced with a valid forum selection clause, a 
court is required to “decline jurisdiction under Code of Civil Procedure section 410.30, absent a 
showing that enforcement would be unfair or unreasonable.” (Furda, 161 Cal.App.3d at 425 citing 
Smith, Valention & Smith v. Superior Court (1976) 17 Cal.3d 491.)  

To determine if a forum selection clause is enforceable, “the test is simply whether application of the 
clause is unfair or unreasonable, and the clause is usually given effect.” (Berg v. Mtc Electronics Techs. 
Co. (1998) 61 Al.App.4th 349, 538.) Plaintiff does not contend that the forum selection clause is unfair 
or unreasonable. Instead, Plaintiff focus his arguments on the scope of the clause, as well as 
Defendant’s ability to enforce the clause. 

First, Plaintiff argues that the Loan Agreement – which contains the forum selection clause – was 
cancelled, thus nullifying the forum selection clause. In support, Plaintiff Astone submits a copy of 
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what is purported to be a Cancellation Agreement to his declaration. The Cancellation Agreement is 
entirely in Spanish. Mr. Astone, in his declaration, provides his translation of the relevant section of 
the 50-page document. As noted by Defendant, when an exhibit is “written in a foreign language [it] 
must be accompanied by an English translation, certified under oath by a qualified interpreter.” (Cal. 
R. Ct. 3.1110(g).) No such translation is provided. Given the lack of a certified translation of the entire 
document, it is impossible for the Court to evaluate the Cancellation Agreement.  

Second, Plaintiff argues that Defendant Moxi is not a party to the Loan Agreement, nor a third-party 
beneficiary, so it has no right to enforce the forum selection clause. “[A] range of transaction 
participants, parties and non-parties, should benefit from and be subject to forum selection clauses.’” 
(Lu, supra, 11 Cal.App.4th at 1494 quoting Manetti-Farrow, Inc. v. Gucci America, Inc. (9th Cir. 1988) 
858 F.2d 509, 514 fn. 5.) For a party to demonstrate that is was “so closely related to the contractual 
relationship” that it is entitled to enforce the forum selection clause, it must show that “(1) it agreed 
to be bound by the terms of the [] agreement, (2) the contracting parties intended [it] to benefit from 
the [] agreement, or (3) there was sufficient evidence of a defined and intertwining business 
relationship with a contracting party.” (Bancomer v. Superior Court (1996) 44 Cal.App.4th 1450, 1461.) 
“The key to the closely related test is whether the nonsignatories were close to the contractual 
relationship, not whether they were close to the third party signator.” (Bugna v. Fike (2000) 80 
Cal.App.4th 229, 235.)  

As alleged by Plaintiff, the purchase and sale agreement specified that Moxi “will handle the closing” 
of the transaction. (Complaint ¶14.) Plaintiff was referred to Moxi to obtain financing for the 
purchase of the Property. (Id. at ¶16.) Plaintiff submitted an application through Moxi for the loan for 
the Property. (Ibid.) Moxi accepted responsibility to ‘handle the closing’ of the transaction as specified 
in the purchase and sale agreement. (Ibid.) As described in the Complaint, “Moxi thus acted as a de 
facto mortgage broker for Plaintiff on this transaction arranging this mortgage loan.” (¶19.) In 
addition, Moxi is alleged to have “drafted all of the closing documents, including without limitation 
the loan documents, trust establishment documents, title transfer and vesting documents” among 
numerous other actions to assist with the closing of the purchase. (¶28.) As noted by Defendant, Ms. 
Espinoza – the Moxi employee Plaintiff mostly communicated with (and whose email was faked) – 
was the person that signed the Loan Agreement as the “Attorney-in-fact” for the Lender. (Olguin Decl. 
Ex. 1.) It is also worth noting that the Loan Agreement specified that any communications to the 
Lender were to be sent to Javier.covarrubias@globalmortgage.mx – which is a Moxi email address.   

Given all of the above, there is sufficient evidence that Moxi is ‘closely related’ to and has a ‘defined 
and intertwining business relationship’ with a contracting party such that it should be able to enforce 
the forum selection clause. 

Finally, Plaintiff argues that the claims in this matter are not covered by the forum selection clause. 
The forum selection clause in the Loan Agreement reads, in pertinent part: 

The LOAN AGREEMENT and the TRUST AGREEMENT shall be governed by and 
construed to in accordance to the applicable norms and regulations in the United 
Mexican States. The Parties hereby submit themselves to the jurisdiction of the 
competent courts in the Mexico City, in the United Mexican States, in connection 
with any dispute, claim or legal procedure which may result from such agreements, 
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waiving to any other jurisdiction to which they may be entitled to due to their present 
or future domiciles or for any other reason. 

Plaintiff contends that none of his causes of action “result from the agreements listed, in that none of 
the causes of action “require the interpretation or enforcement of the terms of those agreements.” 
(Opp. at 14:18-20.) He contends that his claims are exclusively tort claims and thus not subject to the 
forum selection clause. 

The forum selection clause, however, applies to “any dispute, claim or legal procedure,” which would 
include tort claims and not just contract-based claims. In addition, the phrase “which may result from 
such agreements” is not so limited as to apply only to those claims that rely on interpretation of the 
agreements. Plaintiff’s relationship with Moxi is a ‘result from’ the agreements at issue. Plaintiff was 
referred to Moxi to assist with the purchase of the Property and Moxi would not have any 
relationship with Plaintiff but-for the Loan Agreement and other document surrounding the sale of 
the Property. As noted at length above, Moxi had a significant relationship with Plaintiff and the 
transactions at issue. 

Given all of the above, Defendants Moxi is ‘closely related’ and has a defined and intertwined 
business relationship with the Lender such that it can enforce the clause. As such, Defendant’s motion 
to stay this matter as to it is granted. This matter is stayed as to Defendant Moxi pending resolution 
of Plaintiff’s claims by a Mexican court.    

Evidentiary Issues 

Plaintiff’s Objection No. 1: Overruled. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-01745 
CASE NAME:  ANTHONY ASTONE  VS.  GLOBAL MORTGAGE GROUP, LLC 
HEARING ON DEMURRER TO PLAINTIFF’S COMPLAINT  
FILED BY:  DEFENDANT PNC BANK  
*TENTATIVE RULING:* 
 
Before the Court is Defendant PNC Bank, N.A.’s Demurrer. For the reasons set forth below, 

Defendant’s Demur is overruled. 

Meet and Confer Declaration 

Initially, it is worth mentioning that before filing a demurrer, the “demurring party shall meet and 

confer in person or by telephone with the party who filed the pleading that is subject to the 

demurrer….” (California Code of Civil Procedure (“CCP”) § 430.41(a) (emphasis added.) “The 

demurring party shall file and serve with the demurrer a declaration” stating the details of the meet 

and confer and that the parties did not reach an agreement resolving the objections raised in the 

demur or that the party that filed the pleading failed to respond to the meet and confer request or 

did not meet and confer in good faith. (CCP § 431.41(a)(3).)  
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Counsel for PNC Bank, the demurring party, did not provide any declaration, much less one with all 

the information required under section 431.41. Instead, counsel refers to the meet and confer in the 

notice for the demur. This is improper and does not satisfy the requirements of section 430.41. As the 

Code makes clear, the demurring party shall file and serve with the demurrer “a declaration” with the 

required information. Counsel is ordered to file the necessary declaration, with all the relevant 

information required under section 431.41, before the hearing on this matter – i.e. before 9:00 a.m. 

on Monday, November 14. 

 Factual Background 

See discussion in Defendant Global Mortgage Group, LLC d/b/a MoXi’s Motion to Stay or Dismiss 

Action, Line 1. 

Analysis 

The Complaint sets forth two causes of action against Defendant PNC Bank: (1) violation of California 

Commercial Code Section 11207, and (2) Construction/Resulting Trust. Defendant PNC Bank contends 

both causes of action are disallowed and/or preempted under the California Commercial Code.  

 Commercial Code Section 11207 

Defendant maintains that the Uniform Commercial Code – Funds Transfers, Cal. Com. Code § 11101 

et seq., provides the “exclusive rights, duties, and liabilities of banks and their customers with respect 

to funds transfers.” (Demur at 9:4-6.) It is uncontested that the actions at issue qualify as a ‘funds 

transfer.’ It is also uncontested the Plaintiff initiated and authorized the funds transfer to PNC Bank.  

The Complaint alleges that Plaintiff was instructed to send his portion of the purchase price for the 

Property to “an account with Defendant PNC Bank bearing the beneficiary name Armour Secure 

Escrow, S. de R.L. de C.V. and with the address Baoques de Radiatas 50 Piso 4, Bosque de las Lomas, 

Cuajimalpa, 05120, Mexico D.F. (the “Fraudulent Account”) …” (¶23.) It also alleges, on information 

and belief, that “the name of the beneficiary for the wire to PNC Bank was different than the name of 

the actual account holder on the Fraudulent Account.” (Ibid.) Also on information and belief, it is 

alleged that “PNC Bank knew and/or should have known of the discrepancy between the name of the 

beneficiary on the wire instruction and the name on the Fraudulent Account, but processed the 

Deposit Wire regardless.” (Ibid.) There are no allegations that the transfer made by Plaintiff contained 

a bank account number.  

California Uniform Commercial Code section 11207 (b) provides, in pertinent part, that if a “payment 

order received by the beneficiary’s bank identifies the beneficiary both by name and by an identifying 

or bank account number and the name and number identify different persons, the following rules 

apply…” (Cal. U. Com. Code § 11207(b).) As noted above, there are no allegations that the payment 

order received by PNC Bank (i.e. the beneficiary’s bank) identified the beneficiary both by name and 

by an identifying or bank account number. The Complaint merely alleges that Plaintiff sent a wire 
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transfer to PNC Bank “bearing the beneficiary name Armour Secure Escrow, S. de R.L. de C.V.” and 

includes an address. (¶23.) The Complaint goes on to allege that the name on the account to which 

the money was deposited (i.e. the Fraudulent Account) was different from the account given in the 

transfer – Armour Secure Escrow, S. de R.L. de C.V.  

The above allegations, however, do not appear to bring Section 11207 into play. As Comment 2to 

Section 11207 states, subsection (b) “deals with the problem of payment orders in which the 

description of the beneficiary does not allow identification of the beneficiary because the beneficiary 

is described by name and by an identifying number or an account number and the name and number 

refer to different persons.” (Cal. U. Com. Code § 11207 cmt. 2.) Here, there are not two methods for 

identifying a beneficiary that can refer to different persons. There is only one identification – the 

name of the beneficiary. The address referred to is not deemed a method of identification under the 

Code. Thus, Section 11207 does not come into play.  

Defendant argues that comment 2 to the UCC Funds Transfer states that banks may use automated 

processing and that when such automated processing is used, “even where a payment order includes 

a beneficiary’s name, that information ‘plays no part in the process of payment.’” (Demur at 10:18-21 

quoting Official Comments on Uniform Commercial Code section 11207, cmt. 2.) In addition, 

Defendant contends that the “caselaw is clear that a beneficiary bank has no duty to determine 

whether the account name and account number refer to the same person.” (Id. at 10:21-27 citing 

TME Enters., Inc. v. Norwest Corp. (2004) 124 Cal.App.4th 1021, 1032: “[I]f a duty to [determine that 

the name and number match] is imposed on the beneficiary bank[,] the benefits of automated 

payment are lost.”) 

That may be true, but the allegations in this matter only show that there was an account name and 

address. There is no indication that a bank account number was included. Thus, it does not appear 

that Section 11207 applies, as, by its own terms, it only applies when a payment order identifies the 

beneficiary “both by name and by an identifying or bank account number…” (Cal. U. Com. Code § 

11207(b).) If there is a discrepancy between the name and the account number, then the “rules” set 

forth in Section 11207(b) come into play. Here, there are no allegations that there is such a 

discrepancy. Section 11207 does not appear to apply to a situation where a payment order only 

identifies a beneficiary by name.  

Given the above, Defendant PNC Bank’s demur to the fifth cause of action is sustained with leave to 

amend.  

 Constructive/Resulting Trust 

“The case law explains that in order to create a constructive trust as defined in section 2224, three 

conditions must be satisfied: [1] the existence of a res (property or some interest in property); [2] the 

plaintiff’s right to that res; and [3] the defendant’s acquisition of the res by some wrongful act.” 

(Calistoga Civic Club v. City of Calistoga (1983) 143 Cal.App.3d 111, 116.) The wrongful act need not 

be fraud or intentional misrepresentation. (Ibid.) “All that must be shown is that the acquisition of the 
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property was wrongful and that the keeping of the property by the defendant would constitute unjust 

enrichment.” (Ibid.)  

Both Parties focus their arguments on the applicability of Section 11207. Plaintiff arguing that PNC 

Bank wrongfully obtained the deposited money by failing to comply with Section 11207. Defendant 

PNC by arguing that Section 11207 preempts any common law claims relating to the deposit. As 

noted above, it does not appear that Section 11207 applies to the Complaint as pled.  

Without being able to rely on the alleged violation of Section 11207 as the ‘wrongful act’ of PNC Bank 

that supports the imposition of a constructive trust, the Complaint fails to properly set forth facts that 

support such a cause of action. As noted by Defendant, the Complaint indicates that Plaintiff wired 

the funds to PNC Bank willingly and not due to any false representation or wrongful act of PNC Bank. 

Plaintiff’s mistake regarding where the money was transferred was the result of the alleged breach of 

Moxi’s email servers and the false emails Plaintiff received from what he believed to be Moxi 

employees. Thus, the only ‘wrongful acts’ alleged in the Complaint relate to the fraudulent Moxi 

employees that spoofed the email to Plaintiff deceiving him into depositing the funds into the 

Fraudulent Account. The acts of those third parties do not support a claim for a constructive trust 

against PNC Bank. (Beck v. West Coast Life Ins. Co. (1952) 38 Cal.2d 643, 645 “[Where] the defendant 

has by his own wrong obtained the legal title to property, a trust as to such property will be imposed 

upon him in favor of the party injured.”)  

Given the above, Defendant PNC Bank’s demur to the sixth cause of action is sustained with leave to 
amend. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC10-00399 
CASE NAME:  BULLDOG DEVELOPMENT  VS.  KRISTIN COLEMAN 
HEARING ON MOTION FOR EARNINGS WITHHOLDING ORDER & REAL PROPERTY LEVY 
FILED BY:  ORANGE CAPITAL SOLUTIONS 
*TENTATIVE RULING:* 
 
Plaintiff’s motion for joinder is granted. Plaintiff’s motion for earnings withholding order and real 
property levy is granted.  
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC19-01285 
CASE NAME:  MAKING WAVES  VS.  DIEDE CONSTRUCTION 
HEARING ON MOTION RE GOOD FAITH SETTLEMENT 
FILED BY:  MARX OKUBO ASSOCIATES, LTD 
*TENTATIVE RULING:* 
 
“Any party to an action in which it is alleged that two or more parties are joint tortfeasors or co-
obligors on a contract debt shall be entitled to a hearing on the issue of the good faith of a settlement 
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entered into by the plaintiff . . . and one or more alleged tortfeasors or co-obligors . . . .”(CCP § 
877.6(c).) In determining if the settlement is in good faith the court should consider the following 
nonexclusive factors: (1) a rough approximation of plaintiffs’ total recovery and the settler’s 
proportionate liability; (2) the amount pain in settlement; (3) the allocation of settlement proceeds 
among plaintiffs; and (4) a recognition that a settlor should pay less in settlement than he would if he 
were found liable after trial. (See Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 Cal.3d 488) 
A court abuses its discretion when it only considers the amount that would be paid to plaintiff by 
virtue of a limitation of liability clause, without also considering its proportionate share of culpability. 
(TSI Seismic Tenant Space, Inc. v. Superior Court (2007) 149 Cal.App.4th 159, 167) 
 
In the present case Plaintiff argues “the second source of potential liability as to Mark Okubo is the 
Cross-Complaint filed by HKIT for equitable indemnity. However, Plaintiff owes Mark Okubo express 
indemnity for the claims asserted in this Cross-Complaint . . . .” The fact that Plaintiff may have to 
indemnify Mark Okubo does not negate any liability or culpability of Mark Okubo. The fact that 
Plaintiff is to receive $56,000 rather then potentially indemnify Mark Okubo for a figure in the 
millions thus reducing Plaintiffs award cuts against Plaintiff’s argument that this settlement was 
reached in good faith. 
 
The Court does NOT approve the good faith settlement.  
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC19-02669 
CASE NAME:  LYNCH  VS.  MOROZ 
HEARING ON MOTION TO STRIKE CLAIM FOR PUNITIVE DAMAGES 
FILED BY:  KAREN MOROZ 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Karen Moroz’s (“Defendant”) Motion to Strike Claim for Punitive 

Damages from Plaintiffs’ Second Amended Complaint (“SAC”). The Motion is directed toward the 

portion of the Prayer that seeks punitive and exemplary damages. For the following reasons, the 

Motion to Strike is granted without leave to amend. 

Allegations in the Complaint 

The parties reside in the same general neighborhood in Danville, California and live less than one half 

mile from each other. Defendant owns a large Bernese Mountain dog named “Vera,” that weighs in 

excess of 100 pounds. Vera is very excitable, and Defendant has difficulty controlling her. Defendant 

often allows Vera to run around the neighborhood without a leash and uncontrolled. She will often 

run up to people and jump on them and/or knock into their legs. Neighbors have expressed concern 

to Defendants about being injured by Vera and have prohibited her from coming into their yards – 

and has a reputation as being a ‘bowling ball’ in the community.  

Plaintiff Mrs. Lynch regularly walks around the neighborhood for exercise. On January 26, 2018, Mrs. 
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Lynch and her husband were walking by Defendant’s house when Defendant “intentionally dropped 

Vera’s leash.” Vera ran at Mrs. Lynch, hitting her right knee and knocking her to the ground and 

continued to jump on her. Defendant did nothing to control Vera, and Mr. Lynch had to control the 

dog and get her off his wife. Mrs. Lynch suffered injuries due to this incident.  

It is alleged that there was a prior incident in September 2017 where Vera injured another person by 

jumping on them, as well as other complaints by neighbors. Due to these earlier incidents, Defendant 

is alleged to be “well aware that Vera had an unusually dangerous nature or tendency to run up to 

and jump on other people.” Nevertheless, Defendant did nothing to control or change Vera’s 

behavior.  

Standard of Review 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of motion to 
strike the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) § 435(b)(1); Cal. Rules of Court, 
Rule 3.1322(b).) The court may, upon a motion or at any time in its discretion and upon terms it 
deems proper: (1) strike out any irrelevant, false, or improper matter inserted in any pleading; or (2) 
strike out all or any part of the pleading not drawn or filed in conformity with the laws of California, a 
court rule, or an order of the court. (CCP §§ 436(a)-(b); Stafford v. Schultz (1954) 42 Cal.2d 767, 782 
[“matter in a pleading which is not essential to the claim is surplusage; probative facts are surplusage 
and may be stricken out or disregarded”].) 

Analysis  

To support punitive damages, the complaint must allege the ultimate facts of the defendant’s 

oppression, fraud or malice. (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316.) Punitive damages are 

awardable only where there is clear and convincing evidence of “malice.” “‘Malice’ means conduct 

which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or safety of others.” 

(Civ. Code, § 3294.) “‘Despicable conduct’ is conduct which is so vile, base, contemptible, miserable, 

wretched or loathsome that it would be looked down upon and despised by ordinary decent people.” 

(Mock v. Michigan Millers Mutual Ins. Co. (1992) 4 Cal.App.4th 306, 331.)  

The mere allegation that an intentional tort was committed is not sufficient to warrant punitive 

damages. (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166.) There must also be 

circumstances of “aggravation or outrage … or a fraudulent or evil motive on the part of the 

defendant.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 894.) “Not only 

must there be circumstances of oppression, fraud or malice, but facts must be alleged in the pleading 

to support such a claim.” (Grieves, 157 Cal.App.3d at 166.) “Punitive damages ‘are not a favorite of 

the law and the granting of them should be done with the greatest caution.’” (Troensegaard v. 

Silvercrest Indus., (1985) 175 Cal.App.3d 218, 227.) 

The SAC alleged that while Mrs. Lynch and her husband was walking by Defendant’s house, 

Defendant “intentionally dropped Vera’s leash” allowing her to be “at large.” (¶9.) This resulted in 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  11/14/2022 
 

 

 

 

Vera knocking down Mrs. Lynch, injuring her. There is also an allegation that there was a prior 

incident in September 2017 wherein Vera “injured another person by jumping on them,” and there 

were other complaints by neighbors and friends to Defendant regarding Vera’s actions. (¶7-10.)  

There are no allegations that Defendant acted with a malicious intent toward Plaintiffs. There are no 

allegations that Defendant was directly aware of the presence of Plaintiffs when she allegedly 

dropped the leash. Nor does the allegation that Defendant “intentionally dropped Vera’s leash,” 

without more, amount to an act that is so ‘vile, base, contemptible, contemptible or loathsome’ that 

it would be “despised by ordinary decent people.” (Mock, supra, 4 Cal.App.4th at 331.) It is true that it 

is alleged that there was a single prior incident wherein Vera jumped on another person and injured 

them. There are no allegations explaining the circumstances of that event, nor the extent of the 

injuries sustained by that other person.  

The allegations of the SAC do not rise to the level of being so ‘despicable’ and ‘vile’ as to support a 

claim for punitive damages.  

Leave to Amend 

“If there is a reasonable possibility that a defect in a complaint can be cured by amendment, it is an 

abuse of discretion to sustain a demurrer without leave to amend.” (Ass’n. of Cmty. Orgs. For Reform 

Now v. Dept. of Indus. Relations (1995) 41 Cal.App.4th 298, 302 quoting Hendy v. Losse (1991) 54 

Cal.3d 723, 742.) “The burden is on the plaintiff, however, to demonstrate the manner in which the 

complaint might be amended.” (Ibid.) “Plaintiff must show in what manner he can amend his 

complaint and how that amendment will change the legal effect of his pleading.” (Cooper v. Leslie Salt 

Co. (1969) 70 Cal.2d 627, 636.)  

Here, Defendant already successfully demurred to Plaintiffs’ punitive damages claim once. Plaintiffs 

then filed the instant Second Amended Complaint to address the deficiencies in their pleading. The 

SAC still does not allege facts sufficient to support such a request. Plaintiffs do not attempt to 

“demonstrate the manner in which the complaint might be amended,” or express what facts they 

might allege to support a claim for punitive damages. The facts alleged in the SAC are fundamentally 

the same as those in the First Amended Complaint. As Plaintiffs have already had a chance to amend 

to attempt to properly allege a claim for intentional infliction of emotional distress, have failed to 

allege sufficient facts, and have not demonstrated how they can amend the complaint to properly 

allege such a cause of action, leave to amend is denied. 

Based on the above, Defendant’s motion to strike the request for punitive damages is sustained 
without leave to amend. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC19-02669 
CASE NAME:  LYNCH  VS.  MOROZ 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT  
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FILED BY:  KAREN MOROZ 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Karen Moroz’s (“Defendant”) Demurrer to Plaintiffs’ Second Amended 

Complaint (“SAC”). The demur is directed solely to the third cause of action for intentional infliction of 

emotional distress. Defendant’s Demurrer is sustained without leave to amend. 

Allegations in the Complaint 

The parties reside in the same general neighborhood in Danville, California and live less than one half 

mile from each other. Defendant owns a large Bernese Mountain dog named “Vera,” that weighs in 

excess of 100 pounds. Vera is very excitable, and Defendant has difficulty controlling her. Defendant 

often allows Vera to run around the neighborhood without a leash and uncontrolled. She will often 

run up to people and jump on them and/or knock into their legs. Neighbors have expressed concern 

to Defendants about being injured by Vera and have prohibited her from coming into their yards – 

and has a reputation as being a ‘bowling ball’ in the community.  

Plaintiff Mrs. Lynch regularly walks around the neighborhood for exercise. On January 26, 2018, Mrs. 

Lynch and her husband were walking by Defendant’s house when Defendant “intentionally dropped 

Vera’s leash.” Vera ran at Mrs. Lynch, hitting her right knee and knocking her to the ground and 

continued to jump on her. Defendant did nothing to control Vera, and Mr. Lynch had to control the 

dog and get her off his wife. Mrs. Lynch suffered injuries due to this incident.  

It is alleged that there was a prior incident in September 2017 where Vera injured another person by 

jumping on them, as well as other complaints by neighbors. Due to these earlier incidents, Defendant 

is alleged to be “well aware that Vera had an unusually dangerous nature or tendency to run up to 

and jump on other people.” Nevertheless, Defendant did nothing to control or change Vera’s 

behavior.  

Standard of Review 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) In order “to state a cause of action against a public entity, every fact 
material to the existence of its statutory liability must be pleaded with particularity.” (Lopez v. 
Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 795.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 

of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 

conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 
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demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP §430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

Analysis  

Intentional Infliction of Emotional Distress  

“To state a cause of action for intentional infliction of emotional distress a plaintiff must show: (1) 

outrageous conduct by the defendant; (2) the defendant’s intention of causing or reckless disregard 

of the probability of causing emotional distress; (3) the plaintiff’s suffering severe or extreme 

emotional distress; and (4) actual and proximate causation of the emotional distress by the 

defendant’s outrageous conduct.” (Vasquez v. Franklin Management Real Estate Fund, Inc. (2013) 222 

Cal.App.4th 819, 832 quoting Huntingdon Life Sciences, Inc. v. Stop Huntingdon Animal Cruelty USA, 

Inc. (2005) 129 Cal.App.4th 1228, 1259 (“Huntingdon”).)  

“In order to avoid a demurrer, the plaintiff must allege with ‘great[] specificity the acts which he or 

she believes are so extreme as to exceed all bounds of that usually tolerated in a civilized 

community.” (Vasquez 222 Cal.App.4th at 832 citing Schlauch v. Hartford Accident & Indemnity Co. 

(1983) 146 Cal.App.3d 926, 936.)  

“Conduct, to be ‘outrageous’ must be so extreme as to exceed all bounds of that usually tolerated in a 

civilized society.” (Huntingdon 129 Cal.App.4th at 1259.) The defendant “must have engaged in 

‘conduct intended to inflict injury or engaged in with the realization that injury will result.’” 

(Christensen v. Superior Court (1991) 54 Cal.3d 868, 903.) “It is not enough that the conduct be 

intentional and outrageous. It must be conduct directed at the plaintiff, or occur in the presence of a 

plaintiff of whom the defendant is aware.” (Ibid.)  

“The law limits claims of intentional infliction of emotional distress to egregious conduct toward 

plaintiff proximately caused by defendant.” (Christensen 54 Cal.3d at 905 quoting Miller v. National 

Broadcasting Co. (1986) 187 Cal.App.3d 1463, 1489.) “The only exception to this rule is that 

recognized when the defendant is aware, but acts with reckless disregard, of the plaintiff and the 

probability that his or her conduct will cause severe emotional distress to that plaintiff.” (Ibid.)  

The SAC alleged that while Mrs. Lynch and her husband was walking by Defendant’s house, 

Defendant “intentionally dropped Vera’s leash” allowing her to be “at large.” (¶9.) This resulted in 

Vera knocking down Mrs. Lynch, injuring her. There is also an allegation that there was a prior 

incident in September 2017 wherein Vera “injured another person by jumping on them,” and there 

were other complaints by neighbors and friends to Defendant regarding Vera’s actions. (¶7-10.)  

“Plaintiffs have not alleged that the conduct of [the Defendant] was directed primarily at them, was 

calculated to cause them severe emotional distress, or was done with knowledge of their presence 

and of a substantial certainty that they would suffer severe emotional injury.” (Christensen, supra, 54 

Cal.3d at 906.) The mere act of “intentionally dropping” a leash does not rise to the level of conduct 
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that is so “extreme as to exceed all bounds of that usually tolerated in a civilized community.” 

(Vasquez 222 Cal.App.4th at 832.)  

Although it is alleged that Plaintiffs were walking by Defendant’s house at the time of the incident, 

there are no allegations that Plaintiff was aware of their presence. Nor are there any allegations that 

Defendant’s dropping of the leash was done with the intent that Vera would assail Plaintiffs or that 

there was any awareness that such actions would result in ‘severe emotional distress’ to Plaintiffs.  

Leave to Amend 

“If there is a reasonable possibility that a defect in a complaint can be cured by amendment, it is an 

abuse of discretion to sustain a demurrer without leave to amend.” (Ass’n. of Cmty. Orgs. For Reform 

Now v. Dept. of Indus. Relations (1995) 41 Cal.App.4th 298, 302 quoting Hendy v. Losse (1991) 54 

Cal.3d 723, 742.) “The burden is on the plaintiff, however, to demonstrate the manner in which the 

complaint might be amended.” (Ibid.) “Plaintiff must show in what manner he can amend his 

complaint and how that amendment will change the legal effect of his pleading.” (Cooper v. Leslie Salt 

Co. (1969) 70 Cal.2d 627, 636.)  

Here, Defendant already successfully demurred to Plaintiffs’ intentional infliction of emotional 

distress cause of action once. Plaintiffs then filed the instant Second Amended Complaint to address 

the deficiencies in their pleading. The SAC still does not allege facts sufficient to support such a cause 

of action. Plaintiffs, however, do not even attempt to “demonstrate the manner in which the 

complaint might be amended,” or express what facts they might allege to support such a claim. As 

Plaintiffs have already had a chance to amend to attempt to properly allege a claim for intentional 

infliction of emotional distress, have failed to allege sufficient facts, and have not demonstrated how 

they can amend the complaint to properly allege such a cause of action, leave to amend is denied. 

Based on the above, Defendant’s demur to the third cause of action for intentional infliction of 
emotional distress is sustained without leave to amend. 
 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-00282 
CASE NAME:  GONZALEZ  VS.  RELIANT FOOD SERVICES 
HEARING ON MOTION TO SET ASIDE DEFAULT  
FILED BY:  RELIANT FOOD SERVICES, INC. 
*TENTATIVE RULING:* 
 
Before the Court is a motion to set aside the defaults of defendants Reliant Food Services, Inc., Shinja 

Kim, and Fernando Guerrero. For the reasons set forth, the motion is continued for further briefing. 

Background 

Plaintiff Maria Gonzalez filed her complaint against Reliant Food Services, Inc. ("Reliant"), Shinja Kim, 
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and Fernando Guerrero in February 2020. She subsequently filed a first amended complaint in June 

2020.  She alleges causes of action for violations of the Labor Code and other relief arising out of her 

employment by Reliant which does business as Cactus Café. Kim and Guerrero are the CEO and CFO, 

respectively, of Reliant.  

Defendants answered the first amended complaint on October 23, 2020. Defendants' failed to appear 

at two case management conferences that led the Court to issue an order to show cause as to why 

Defendants' answers should not be stricken which was set for April 1, 2021. Counsel for Defendants 

filed a written Response to the OSC on March 26, 2021 accepting responsibility for the non-

appearances. Defendants' counsel filed a motion to withdraw on the same date, and appeared at the 

April 1, 2021 hearing. 

At the April 1, 2021 hearing, the Court continued the OSC hearing to May 25, 2021, advised the 

Defendants their answers would be stricken if they did not appear at the continued hearing, and 

directed Defendants' counsel to give Defendants notice of the May 25, 2021 OSC and case 

management conference. Neither party appeared at the May 25, 2021 OSC and case management 

conference, and the hearings were continued to June 11, 2021. Plaintiff filed a motion to compel 

discovery and for sanctions in May 2021 which was also set for hearing on June 11, 2021 along with 

the motion to withdraw.  

Defendants did not respond to the continued OSC, did not appear at the hearing, and did not oppose 

the motion to compel discovery and for sanctions. The Court ordered Defendants' answers to be 

stricken and their defaults were entered by Court order in open court at the June 11, 2021 hearing, as 

reflected in the Register of Actions, and ordered Defendants to provide complete discovery responses 

to Plaintiff's form interrogatories, special interrogatories, and requests for production of documents 

and to pay Plaintiff monetary sanctions of $9,175.00 within 10 days of the date of the order.  

Plaintiff's counsel sent a demand letter to both Kim and Guerrero on June 11, 2021. The June 11, 2021 

letter advised Kim and Guerrero that their prior counsel's motion to withdraw was granted, that 

Defendants' answers had been stricken, and that they were ordered to provide discovery and pay 

sanctions. (Prutton Decl. ¶ 7 and Exh. 4.) Defendant Guerrero acknowledges he learned Defendants' 

defaults had been entered from the demand letter. (Guerrero Decl. ¶ 12.) Defendants' current 

counsel sent emails to Plaintiff's counsel beginning in July 2021 advising that he would be 

representing Defendants, and he filed a notice of appearance on August 12, 2021, entering his 

appearance as "attorney of record" for Reliant, Kim and Guerrero. (Defs. Not. of App. filed 8/12/2021 

p. 2.) 

On August 22, 2022, Plaintiff filed a motion for entry of default judgment against all Defendants. 

Defendants' filed their motion to set aside their defaults on September 29, 2022, more than 15 

months after Defendants' defaults were entered.  

Requirements for Relief under Code of Civil Procedure § 473(b) 

Code of Civil Procedure section 473(b) includes two alternative provisions on which relief from a 
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default may be sought, one discretionary and one mandatory. Defendants' motion does not clearly 

specify in the notice of motion on which ground they seek relief. The motion states they seek relief 

"on the grounds that Defendants did not appear at scheduled hearings and respond to orders to show 

cause and discovery due to mistake, inadvertence, surprise, or excusable neglect as their prior 

counsel never informed them about the hearings, the orders to show cause, or discovery." (Mot. p. 2, 

ll. 4-7.) Their reply also suggests that they are relying on the discretionary ground for relief based on 

excusable neglect of their counsel and the Defendants themselves. (Reply pp. 3-4.) (But see Memo. 

ISO Mot. p. 5, l. 27 – p. 6, l. 4 ["Mandatory relief from a default judgment is warranted where the 

default judgment is  entered because a defendant fails to appear and the failure to appear is the fault 

of counsel."].) The Court nevertheless analyzes the motion on both grounds. 

A. Analysis Under Mandatory Relief Provisions 

The mandatory relief provision states, "Notwithstanding any other requirements of this section, the 

court shall, whenever an application for relief is made no more than six months after entry of 

judgment, is in proper form, and is accompanied by an attorney’s sworn affidavit attesting to his or 

her mistake, inadvertence, surprise, or neglect, vacate any (1) resulting default entered by the clerk 

against his or her client, and which will result in entry of a default judgment, or (2) resulting default 

judgment or dismissal entered against his or her client, unless the court finds that the default or 

dismissal was not in fact caused by the attorney’s mistake, inadvertence, surprise, or neglect." (Code 

Civ. Proc. § 473(b) [emphasis added].)  

The six-month deadline for filing the motion for mandatory relief from entry of a default runs from 

the date of entry of judgment, not the entry of the default. However, by its terms, in order to obtain 

relief under the mandatory provision, the statute requires the motion to be supported by a 

declaration of the attorney whose acts or omissions resulted in the entry of the default attesting to 

his fault that resulted in the default. "[S]ection 473, subdivision (b) makes relief mandatory only if the 

request for relief 'is accompanied by an attorney's sworn affidavit attesting to his or her mistake, 

inadvertence, surprise, or neglect.' (§ 473, subd. (b).) As this text indicates, what must be attested to 

is the mistake, inadvertence, surprise, or neglect—not the reasons for it. [Citations omitted.]" (Martin 

Potts & Associates, Inc. v. Corsair, LLC (2016) 244 Cal.App.4th 432, 438 [emphasis added].)  

"This indispensable admission by counsel for the moving party that his error resulted in the entry of 

a default or dismissal from which relief is sought is commonly referred to as an 'attorney affidavit of 

fault.' [Citations omitted.]" (State Farm Fire & Casualty Co. v. Pietak (2001) 90 Cal.App.4th 600, 609 

[emphasis added, denying relief under mandatory provision as attorney affidavit did not admit 

mistake or neglect].) (See also Jackson v. Kaiser Foundation Hospitals, Inc. (2019) 32 Cal.App.5th 166, 

169 [case cited by Defendants, stating in dicta "When a party moving for such relief submits the 

required attorney affidavit of fault and otherwise complies with all statutory requirements, the 

default judgment or dismissal 'shall' be vacated 'unless the court finds that the default or dismissal 

was not in fact caused by the attorney's mistake, inadvertence, surprise, or neglect.' [Citation 

omitted.]," but holding mandatory relief provision did not apply to a voluntary dismissal].)  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  11/14/2022 
 

 

 

 

At a minimum, the attorney affidavit must demonstrate that the client did not intentionally 

participate in any wrongdoing that may have contributed to the resulting entry of the default. (Solv-

All v. Superior Court (2005) 131 Cal.App.4th 1003, 1012 [stating under the mandatory relief provision, 

"The client should be entitled to relief if the attorney admits that the inaction was his 

responsibility," and that "counsel who seeks relief alternatively under the 'excusable' and 'attorney 

fault' provisions should at least acknowledge the possibility that his 'excusable' mistake, neglect, or 

decision might be determined to have been completely 'inexcusable' by the court. However, if 

counsel does so, and confirms that any act or omission, careless or deliberate, which led to the entry 

of the default was done without the client's knowing participation, we hold that relief under the 

mandatory provisions of section 473 is required." (emphasis added)].) Though there is some split of 

authority as to whether mandatory relief can be granted where the fault lies in part with the client if 

the client's conduct was not intentional (see Martin Potts & Associates, Inc. v. Corsair, LLC, supra, 244 

Cal.App.4th at 442), the statute by its terms is clear that the motion must be supported by a 

declaration of the attorney responsible for the client's representation that resulted in the default at 

least attesting to the facts demonstrating his responsibility for the entry of the default. (Carmel, Ltd. 

v. Tavoussi (2009) 175 Cal.App.4th 393, 401 [finding court should have granted mandatory relief 

based on attorney fault where new counsel began representing client almost two months before the 

default was entered, stating "Although LeMieux attempted in his declaration to deflect fault from 

himself, the declaration has precisely the opposite effect. When an attorney 'attests to'—that is, 

declares to be true—facts demonstrating he or she was at fault, application of section 473 is not 

negated by the attorney's contrary opinion."].) 

Defendants' motion is not supported by an affidavit of fault by attorney Alvin Lee who was the 

Defendants' counsel at the time of the April 1, 2021 and subsequent hearings leading to the entry of 

their defaults on June 11, 2021. The Kim and Guerrero declarations attribute their failure to appear at 

the May 25, 2021 and June 11, 2021 hearings and failure to respond to discovery to their former 

counsel; they state they were never informed about the hearings, any discovery requests or Lee's 

motion to withdraw. (Kim Decl. ¶¶ 5-8; Guerrero Decl. ¶¶ 7-11.) These declarations do not meet the 

attorney affidavit of fault requirement for mandatory relief under Code of Civil Procedure section 

473(b) because they are not made by their counsel. The Iskander Declaration does not meet the 

mandatory relief provision since he was not counsel for the Defendants at the time the defaults were 

entered.  

Defendants cite the Response to the OSC filed by prior counsel on March 26, 2021, a pleading, not a 

declaration, in which former counsel acknowledges his fault in failing to appear at the case 

management conferences on October 26, 2020, and February 10, 2021. The 3/26/2021 OSC Response 

was filed in response to the Court's OSC set for April 1, 2021. Defendants' former counsel, however, 

appeared at the April 1, 2021 hearing. He also filed a motion to withdraw as counsel supported by a 

declaration attesting that despite his numerous attempts to communicate with his clients since 

November 2, 2020, he had not been able to reach any of the Defendants. (Alvin Lee Decl. filed 

3/26/2021 ¶¶ 5-7.) The Defendants' defaults were not entered at the April 1, 2021 hearing based on 
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the OSC set for that date because of prior counsel's failure to appear at the earlier hearings in 

October 2020 and February 2021.  

The April 1, 2021 hearing on the OSC was continued to May 25, 2021, and continued again to June 11, 

2021. At the June 11, 2021 hearing, the Court had before it a declaration by Defendants' prior counsel 

supporting his motion to withdraw, attesting that there had been a complete breakdown in 

communications with Defendants and that prior counsel had been unable to reach Defendants for 

months despite repeated attempts. (Alvin Lee Decl. filed 3/26/2021 ¶¶ 5-7). The Court also had a 

motion to compel discovery and for sanctions which was unopposed and an OSC as to why 

Defendants' answers should not be stricken, which was also unopposed.  Defendants' defaults were 

entered at the June 11, 2021 hearing after Defendants failed to respond to the OSC or appear at that 

hearing and failed to oppose Plaintiff's discovery motion and motion for sanctions.  

The motion does not meet the statutory requirement of being supported by an attorney affidavit of 

fault for the entry of Defendants' defaults, nor is there a declaration by prior counsel that at a 

minimum declares that Defendants were without fault or did not intentionally fail to appear, fail to 

communicate, or fail to conduct discovery. To the contrary, the Lee Declaration filed March 26, 2021 

states that Defendants would not communicate with him despite his attempts to reach them, 

prompting his withdrawal. That Kim and Guerrero dispute Lee's declaration and version of events 

does not satisfy the requirements of Code of Civil Procedure section 473(b) for Defendants to obtain 

mandatory relief. Defendants have not cited any case authority in which mandatory relief was 

granted without an attorney declaration either admitting fault or at least admitting facts showing that 

the entry of default was the result of acts or omissions by counsel representing the defendant at the 

time default was entered.  

B. Discretionary Relief 

The discretionary relief portion of the statute provides in pertinent part: "The court may, upon any 

terms as may be just, relieve a party or his or her legal representative from a judgment, dismissal, 

order, or other proceeding taken against him or her through his or her mistake, inadvertence, 

surprise, or excusable neglect. Application for this relief … shall be made within a reasonable time, in 

no case exceeding six months, after the judgment, dismissal, order, or proceeding was taken." 

(Code Civ. Proc. § 473(b) [emphasis added].)   

The deadline for filing a motion for discretionary relief under Code of Civil Procedure section 473(b) 

runs from the date the defendant's default is entered, not from the date of entry of the default 

judgment. (Pulte Homes Corp. v. Williams Mechanical, Inc. (2016) 2 Cal.App.5th 267, 273 [holding 

relief under Code of Civil Procedure section 473(b) could not be granted where motion for relief from 

default and default judgment was filed more than six months after entry of defendant's default]; 

Rutan v. Summit Sports, Inc. (1985) 173 Cal.App.3d 965, 970 ["The general rule is that the six-month 

period within which to bring a motion" for discretionary relief under section 473, subdivision (b), 

"runs from the date of the default and not from the judgment taken thereafter."]; Weiss v. 

Blumencranc (1976) 61 Cal.App.3d 536, 541 [citing the date of entry of the default by the clerk as the 
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date the six-month period begins to run under Code of Civil Procedure § 473].)  

The six-month deadline for seeking relief from entry of a default on discretionary grounds is 

mandatory and jurisdictional. (See, e.g. Arambula v. Union Carbide Corp. (2005) 128 Cal.App.4th 333, 

340-342 [six-month time period is "mandatory"; motion to set aside default filed but not served 

within six-month deadline is untimely under Code of Civil Procedure section 473(b) and must be 

denied].) Defendants' motion for relief was filed more than six months after June 11, 2021. The Court 

cannot grant relief from the defaults under the discretionary relief provision of Code of Civil 

Procedure section 473(b). (Pulte Homes Corp. v. Williams Mechanical, Inc., supra, 2 Cal.App.5th at 

273.) Nor does the record before the Court demonstrate that Defendants exercised diligence in 

seeking relief from their defaults for purposes of the discretionary relief provision based on their own 

mistake, excusable neglect, surprise or inadvertence. Defendants failed to move for relief for over 15 

months despite their knowledge their answers were stricken as of at least mid-June or July 2021 and 

their engagement of new counsel shortly after that.  

C. Defendants' Reply 

In Defendants' reply for the first time Defendants make the argument that relief from the default can 

be granted on "equitable" grounds. " ' "One ground for equitable relief is extrinsic mistake—a term 

broadly applied when circumstances extrinsic to the litigation have unfairly cost a party a hearing on 

the merits." [Citation.] But for a party to qualify for such equitable relief on this basis, courts have 

developed a three-part test: first, the defaulted party must demonstrate it has a meritorious case; 

second, it must articulate a satisfactory excuse for not presenting a defense to the original action; and 

third, the moving party must demonstrate diligence in seeking to set aside the default once it was 

discovered. [Citation.]' [Citation omitted.]" (Pulte Homes Corp. v. Williams Mechanical, Inc., supra, 2 

Cal.App.5th at 275 [quoting Lee v. An (2008) 168 Cal.App.4th 558, 566]; Luxury Asset Lending, LLC v. 

Philadephia Television Network, Inc. (2020) 56 Cal.App.5th 894, 911 [same, citing Stiles v. Wallis 

(1983) 147 Cal.App.3d 1143, 1147–1148].) Even if the Court considered this ground for relief asserted 

for the first time in their reply papers, Defendants have made no showing in support of the test for 

relief on equitable grounds, including that Defendants have a meritorious defense and that they acted 

diligently to set aside their defaults when they discovered that their defaults had been entered.  

While Plaintiff is not entitled to relief under Code of Civil Procedure § 473(b), there is a question as to 
whether the court acted in excess of its jurisdiction in striking defendant’s answer and entering a 
default. The Court requests additional briefing on the propriety of the entry of default. (See Wilson v. 
Goldman (1969) 274 Cal.App.2d 573.) Supplemental briefs are due by December 7, 2022. The hearing 
is continued to December 19, 2022. 
 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC20-01919 
CASE NAME:  PIEDMONT CAPITAL  VS.  TERRY STEPHENS 
HEARING ON DEMURRER TO ANSWER TO CROSS-COMPLAINT 
FILED BY CROSS-COMPLAINANTS TERRY & KIMBERLY STEPHENS 
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*TENTATIVE RULING:* 
 
Defendants Terry W. Stephens and Kimberly Stephens’ Demurrer to Plaintiffs Piedmont Capital 
Management LLC and Dennis C. Lanni’s Answer to Cross-Complaint is OVERRULED in part and 
SUSTAINED in part, with 15 days’ leave to amend.  
 
Background 
 
Plaintiffs Piedmont Capital Management, LLC and Dennis Lanni (collectively, “Piedmont”) brought this 
breach of contract action against defendants Terry Stephens and Kimberly Stephens (collectively, 
“Stephens”) to collect a debt arising from a home equity line of credit originally issued by National 
City Bank. Stephens answered, generally denying that any debt is owed and asserting various 
affirmative defenses, including that the complaint is barred by the statute of limitations. On July 12, 
2022, Stephens filed a cross-complaint against Piedmont to redress its debt collection practices, 
asserting causes of action for violation of the California Fair Debt Buying Practices Act and federal and 
state Fair Debt Collection Practices Acts. On August 15, 2022, Piedmont filed its answer to the cross-
complaint asserting fourteen affirmative defenses. On September 28, 2022, after attempting to meet 
and confer regarding the sufficiency of Piedmont’s pleading (Solmonsen Decl. ¶¶ 4-5), Stephens filed 
a demurrer to Piedmont’s answer to cross-complaint pursuant to CCP section 430.20, subdivisions (a) 
and (b). 
 
Legal Standards 
 
A general denial is effective to controvert all material allegations of an unverified complaint. (CCP § 
431.30, subd. (d).) In addition to denials, an answer should contain any and all affirmative defenses or 
objections to the complaint that defendant may have, and that would otherwise not be in issue under 
a simple denial. Such defenses or objections are “new matter.” (CCP § 431.30, subd. (b).) Generally, a 
defendant bears the burden of proving “new matter” and, as such, must be specifically pleaded in 
the answer. (California Academy of Sciences v. County of Fresno (1987) 192 Cal.App.3d 1436, 
1442.) “The phrase ‘new matter’ refers to something relied on by a defendant which is not put in 
issue by the plaintiff.” (Walsh v. West Valley Mission Community College District (1998) 66 Cal.App.4th 
1532, 1546.) Where the answer sets forth facts showing some essential allegation of the complaint is 
not true, such facts are not new matter but are denials. (Ibid.) 
 
The same pleading of “ultimate facts” rather than evidentiary matter or legal conclusions is required 
as in pleading a complaint. The answer must aver facts as carefully and with as much detail as 
the facts which constitute the cause of action and which are alleged in the complaint. (FPI 
Development, Inc. v. Nakashimi (1991) 231 Cal.App.3d 367, 384.) The various affirmative defenses 
must be separately stated and must refer to the causes of action to which they relate “in a manner by 
which they may be intelligently distinguished.” (CCP § 431.30(g).) Defenses must be pleaded in the 
nature of “yes, the allegations [of the complaint] are true, but …” (FPI Development, Inc., supra, 231 
Cal.App.3d at p. 383.) 
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The allegations of the pleading demurred to must be regarded as true. (South Shore Land Co. v. 
Petersen (1964) 226 Cal.App.2d 725, 730.) All that is necessary against a demurrer is that, upon 
consideration of all of the facts stated, it appears that the party whose pleading is attacked by such 
a demurrer is entitled to any relief at the hands of the court against his adversary. (Id. at p. 
733.) When considering a demurrer to answer, the “determination of the sufficiency of the answer 
requires an examination of the complaint because its adequacy is with reference to the complaint it 
purports to answer.” (Ibid.)  
 
Analysis/Ruling 
 
The affirmative defenses alleged in Piedmont’s answer to cross-complaint are: (1) failure to state a 
claim; (2) statute of limitations; (3) equitable doctrines; (4) complete performance; (5) discharged 
duties; (6) accord and satisfaction; (7) novation; (8) breach by cross-complainant; (9) ratification; (10) 
performance impractical; (11) failure to mitigate damages; (12) business justification; (13) consent; 
(14) statute of frauds; and a reservation of rights to assert other affirmative defenses if needed. 
 
Stephens demurs to each of the fourteen affirmative defenses for failure to state facts constituting a 
defense and for uncertainty. Stephens raises two arguments: all affirmative defenses lack factual 
allegations to support them, and some are either not actual affirmative defenses or do not apply to 
the cross-claims alleged. 
 
The demurrer to the first cause of action is sustained without leave to amend. Facts showing some 
essential allegation of the complaint is not true are not “new matter” but only a contradiction of the 
allegation. Such matters are in issue under a general denial; i.e., they need not be specially pleaded in 
the answer. (City of Santa Barbara v. Sup.Ct. (2007) 41 Cal.4th 747, 780, fn. 58.)  
 
The demurrer to the second affirmative defense alleging that the cross-claims are time-barred is 
overruled. The defense of statute of limitations need not include specific facts, but instead may be 
stated generally with the applicable statute of limitations. (CCP § 458.)  
 
The demurrers to the remaining affirmative defenses are sustained with leave to amend. These are 
new matters that require specific pleading but at present contain only boilerplate assertions. (See FPI 
Development, Inc., supra, 231 Cal.App.3d at 384.)  
 
Further, Stephens has alleged this action is untimely and Piedmont is pursuing collection in violation 
of debt collection statutes. Most of the affirmative defenses do not appear applicable. As for the third 
affirmative defense in which Piedmont combines a number of mostly equitable defenses, Stephens 
has argued that principles of equity cannot be used to avoid liability under the statutes on which the 
cross-claims are based. (See, e.g., Ghory v. Al-Lahham (1989) 209 Cal. App. 3d 1487, 1492 [rejecting 
defendant-employer's reliance on equitable defense of unjust enrichment in action seeking overtime 
wages and penalties].) Piedmont does not address the law cited by Stephens, nor does it contest the 
assertion that equitable defenses cannot be used to defeat the consumer protection laws alleged in 
support of the cross-claims. Nevertheless, as this is the first challenge to the answer, leave to amend 
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is granted. Piedmont should address this argument if raised on subsequent motion. 
 
Piedmont argues the facts supporting its affirmative defenses are set forth in Piedmont’s complaint or 
have yet to be discovered the affirmative defenses are asserted to preserve them. Piedmont further 
argues that since Stephens’ answer to complaint is sparsely pleaded, Piedmont is not required to 
plead any facts in support of its answer to the cross-complaint. If Piedmont wished a more detailed 
answer or more detail regarding affirmative defenses from Stephens, it could have filed a demurrer or 
moved forward with discovery to obtain the evidence supporting the defenses. By this time in the 
case Piedmont should have a sense of the affirmative defenses available to it and their bases. 
Piedmont’s affirmative defenses do not include ultimate facts but legal conclusions, which subjects 
them to demurrer under CCP section 430.20. 
 
Piedmont shall have 15 days’ leave to amend. If Piedmont cannot amend within this time but new 
facts are subsequently discovered that support the addition of affirmative defenses, Piedmont can 
bring a motion to amend its answer to cross-complaint based on the new facts. (See Hulsey v. Koehler 
(1990) 218 Cal.App.3d 1150, 1159 [liberality is displayed in allowing amendments to answers].) 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-00779 
CASE NAME:  TEDENEKILSH ZERHIOUN  VS.  YOSEPH DEMISSIE 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS  
FILED BY:  TEDENEKILSH  ZERHIOUN 
*TENTATIVE RULING:* 
 
The hearing is continued to January 30, 2023, at 9am. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-00819 
CASE NAME:  BARKER  VS.  WILLSON 
HEARING ON MOTION FOR RELIEF FROM WAIVER OF JURY TRIAL  
FILED BY:  MONIQUE WILLSON 
*TENTATIVE RULING:* 
 
Defendant Willson’s motion for relief from waiver of jury trial is granted. Defendant Willson shall pay 
jury fees no later than November 21, 2022.  
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-01796 
CASE NAME:  GHC OF WALNUT CREEK  VS.  ARSENIO 
HEARING ON MOTION FOR TERMINATING OR ISSUE SANCTIONS 
FILED BY:  GHC OF WALNUT CREEK, LLC 
*TENTATIVE RULING:* 
 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  11/14/2022 
 

 

 

 

Hearing continued to December 7, 2022 at 9 am in Department 57. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-01796 
CASE NAME:  GHC OF WALNUT CREEK  VS.  ARSENIO 
HEARING ON MOTION FOR TERMINATING OR ISSUE SANCTIONS 
FILED BY:  GHC OF WALNUT CREEK, LLC 
*TENTATIVE RULING:* 
 
Hearing continued to December 7, 2022, at 9am in Department 57. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC22-00219 
CASE NAME:  MILLER  VS.  CHACKEL 
HEARING ON MOTION TO SET ASIDE AND VACATE DEFAULT AND DEFAULT JUDGMENT 
FILED BY:  RENAE CHACKEL 
*TENTATIVE RULING:* 
 
 Defendant Renae Chackel’s Motion for Order Setting Aside and Vacating Default [and Default 

Judgment] is denied without prejudice.   

Background 

 Plaintiff Justin Miller holds title to an undivided, one-half, fifty percent (50%) interest in the 

property commonly known as 822 W. Sixth Street, Antioch, Contra Costa County, California 94509, 

Assessor's Parcel Number 066-136-004. Plaintiff, an unmarried man holds the property as a joint 

tenant and co-owner with Defendant Renae Chackel.  Chackel holds title to an undivided, one-half 

fifty percent interest in the subject property.   

 Plaintiff and Defendant have negotiated several agreements for buyout, but Defendant has 

yet to execute a quitclaim. Plaintiff filed this action for declaratory relief, quiet title, partition, breach 

of contract and accounting. The verified complaint was filed on February 24, 2022. An amended 

complaint was filed on April 26, 2022.  Defendant filed an unverified answer to the amended 

complaint.  Plaintiff moved for a judgment on the pleadings.  The motion was granted on October 26, 

2022.   

Motion 

 Pursuant to Code of Civil Procedure § 473.5, Defendant Renae Chackel, in pro per, brings this 

motion for order Setting Aside and Vacating Default [and Default Judgment] on the ground that 

service of summons in this case did not result in actual notice to the defendant in time to defend.   

 Defendant’s motion consists of authorities for granting relief from default but is void of any 

factual assertions or arguments. Chackel’s declaration states that she had email communication with 
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Plaintiff’s counsel regarding mediation.  She approved three mediators, but Plaintiff’s counsel did not 

schedule mediation due to availability issues. Defendant’s declaration does not address the lack of 

notice or receipt of summons. 

 Plaintiff opposes the motion on the ground Defendant's motion does not comply with CCP § 

473(b).  Here, Defendant purports to bring the motion under CCP § 473.5, but lack of notice regarding 

the summons is not in dispute.  Also, Relief under CCP § 473(b) mandates a copy of the proposed 

pleading, which Chackel failed to attach.   

 Moreover, Plaintiff argues that a motion under CCP § 473 requires the moving party to show 

excusable error.  (Comunidad en Accion v. Los Angeles City Council (2013) 219 Cal.App.4th 1116, 

1132.)  Defendant’s motion fails to include any facts concerning her failure to oppose the Motion for 

Judgment on the Pleadings or why the Order should be set aside. 

Ruling 

 A motion to vacate a default and set aside judgment (§ 473) “is addressed to the 

sound discretion of the trial court.” (McClain v. Kissler (2019) 39 Cal.App.5th 399, 413.)   

However, that discretion, “‘is not a capricious or arbitrary discretion, but an impartial discretion, 

guided and controlled in its exercise by fixed legal principles.”  (Kendall v. Barker (1988) 197 

Cal.App.3d 619, 623.)  It is a legal discretion, “‘to be exercised in conformity with the spirit of the law 

and in a manner to subserve and not to impede or defeat the ends of substantial justice.'” (Ibid.)  

 Clearly Defendant Chackel’s motion is defective, both procedurally and substantively. 

Defendant’s motion purports to move for relief pursuant to Code of Civil Procedure section 473.5, but 

Defendant does not challenge the service of the summons and complaint.  In fact, Defendant timely 

filed an unverified answer to the First Amended Complaint on July 13, 2022.  The FAC was verified, 

which was the basis for Plaintiff’s Motion for Judgment on the Pleadings. A Motion for Judgment on 

the Pleadings may be brought the plaintiff only if the defendant has already filed his or her answer to 

the complaint and the time for the plaintiff to demur to the answer has expired. Defendant’s motion 

does not reveal any facts supporting relief on the ground of lack of notice in time to defend.  

Defendant’s motion cannot be granted pursuant to CCP § 473.5. 

 Presuming Defendant is attempting to seek relief pursuant to CCP section 473(b), the motion 

is substantively defective.  CCP § 473(b) provides in part: 

The court may, upon any terms as may be just, relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken against 
him or her through his or her mistake, inadvertence, surprise, or excusable neglect. 
Application for this relief shall be accompanied by a copy of the answer or other 
pleading proposed to be filed therein…. 

 Here, Defendant did not attach a copy of the proposed answer.  Additionally, there are no 
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factual allegations establishing mistake, inadvertence surprise or neglect.  “While section 

473 authorizes a court to relieve a party from default suffered through inadvertence, surprise, 

excusable neglect or mistake, ‘these words are not meaningless, and the party requesting such relief 

must affirmatively show that the situation is one which clearly falls within such category.’ [Citation.]”  

(Kendall v. Barker (1988) 197 Cal.App.3d 619, 623.) Section 473(b) imposes a burden upon the moving 

party to show why he is entitled to it, and the assumption of this burden necessarily requires the 

production of evidence. (Ibid.)  Defendant has not met the burden producing evidence proving 

entitlement to relief she seeks. The motion is therefore denied. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSN19-1630 
CASE NAME:  GADORES  VS.  GARCIA 
HEARING ON MOTION FOR ASSIGNMENT ORDER AND ORDER RESTRAINING JUDGMENT DEBTOR  
FILED BY:  CARMENDA GADORES  
*TENTATIVE RULING:* 
 

The Motion of Plaintiff Carmeda Gadores for Assignment Order and Temporary Restraining Order 

pursuant to CCP sections 708.510 and 708.520 is granted in part and denied in part.  

Background 

On August 20, 2019, the court entered a judgment on a final award of the Labor Commissioner in 

favor of Plaintiff Carmenda Gadores and against Defendants Bienvenido F. Garcia and Luz F. Garcia, 

individually, and d/b/a Crystal Care Home, in the amount of $559,966.38.  

Defendants have not paid any part of the judgment. Thus, on September 26, 2022, Plaintiff filed this 

Motion for Assignment Order and for Order Restraining Judgment Debtor.  

Standards of Law 

The Enforcement of Judgments Law (CCP §§ 680.010-724 .260) provides: “Except as otherwise 

provided by law, all property of the judgment debtor is subject to enforcement of a money 

judgment.” (CCP § 695.010(a).) CCP § 708.510(a) provides in relevant part: 

“Except as otherwise provided by law, upon application of the judgment creditor on noticed 

motion, the court may order the judgment debtor to assign to the judgment creditor or to a 

receiver ... all or part of a right to payment due or to become due, whether or not the right is 

conditioned on future developments ....” 

CCP section 708.510 provides the relevant statutory authority for disposition of this motion: 

Assignment of right to payments; service of notice; factors considered in ordering 
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assignment; amount assigned 

(a) Except as otherwise provided by law, upon application of the judgment creditor on 

noticed motion, the court may order the judgment debtor to assign to the judgment creditor . 

. . all or part of a right to payment due or to become due, whether or not the right is 

conditioned on future developments . . . 

. . . 

(d) A right to payment may be assigned pursuant to this article only to the extent necessary to 

satisfy the money judgment. 

. . . 

(Emphasis added.) 

 “[I]n determining whether to order an assignment or the amount of an assignment pursuant 

to subdivision (a), the court may take into consideration all relevant factors, including the 

following: 

(1) The reasonable requirements of a judgment debtor who is a natural person and of persons 

supported in whole or in part by the judgment debtor. 

(2) Payments the judgment debtor is required to make or that are deducted in satisfaction of 

other judgments and wage assignments, including earnings assignment orders for support. 

(3) The amount remaining due on the money judgment. 

(4) The amount being or to be received in satisfaction of the right to payment that may be 

assigned.” 

(Id., § 708.510(c).) 

Pursuant to CCP section 708.520, a court is also empowered to issue a restraining order preventing 

the judgment debtor from assigning or otherwise disposing of the payment assigned under CCP § 

708.510. The court may issue an order restraining the judgment debtor “upon a showing of need for 

the order.” (Id., § 708.520(b).) 

Analysis 

Defendants own and operate an assisted living facility at 1649 Observation Court in Antioch (the 

facility). By this motion, Plaintiff requests an assignment of defendants’ right to payment from 

residents of the facility (“accounts receivable”) until the judgment is paid in full. (Carmen Gadores 

Decl., ¶¶ 3-5.) Plaintiff claims that $169,860.60 in interest at the legal rate has accrued since 

judgment was entered, for a total to be assigned of $729,826.98. 

Defendants oppose. They submit evidence that they are paid a pre-tax total of $16,500 per month 
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from facility residents. (Bienvenido Garcia Decl., ¶¶ 2, 5-6.) They claim their cost to operate the 

facility and pay their personal living expenses is $11,535-$11,985 per month. (Id., ¶ 9.) Defendants 

argue that if the accounts receivable are assigned to Plaintiff, they will no longer be able to operate 

the facility or meet their living expenses. Defendants do not offer to pay any amount of the judgment 

and ask that the motion be denied in its entirety. 

On reply, Plaintiff points out that Defendants own 2336 Forty Niner Court in Antioch in addition to 

Observation Court. Further, Plaintiff offers OEX testimony that Defendant Luz Garcia lives at the 

facility or at the 2336 Forty Niner Ct. with the parties’ adult daughter, who is employed but does not 

pay rent. Plaintiff requests a minimum assignment of $9,420 per month which includes the $4,515-

$4,965 per month Defendants claim to spend to maintain the Forty Niner Court property.  

Having considered these arguments and taking into consideration the factors in CCP section 

708.510(c), the request for an assignment order is granted in part. Plaintiff is assigned $4,000 per 

month from the accounts receivable for payment on the judgment, until the judgment is satisfied or 

this order is amended. It appears the Defendants have monthly disposable income of $4,515-$4,965 

and could realize additional income by charging their adult daughter reasonable rent to live at the 

Forty Niner Court property.  

Plaintiff’s request for a restraining order is denied. A CCP section 708.520 restraining order is 

available only upon a showing a good cause. Plaintiff has not made this showing.   

Plaintiff shall serve and file a proposed assignment order within 5 days. 

 
 

  

    

15. 9:00 AM CASE NUMBER:  N22-1902 
CASE NAME:  PETITION OF VALLEY OAKS TOWNHOMES ASSOCIATION 
HEARING ON PETITION TO REDUCE REQUIRED VOTING PERCENTAGE FOR AMENDMENT OF CC&RS 
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 
Petition to reduce required voting percentage for amendment of CC&Rs is granted. The CC&Rs may 
be amended with 59% of the members voting in favor of the revised CC&Rs.  
 

 

  

    

16.   9:00 AM CASE NUMBER:  N22-1935 
CASE NAME:    
HEARING ON MINOR'S COMPROMISE    
FILED BY:  JESSICA PETRINI LAMIERO 
*TENTATIVE RULING:* 
 
Minor’s compromise is approved.  
 

 

  


